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Currently, our country is in its very period of social transition, while 
malfeasance is in its high-risk state. In judicial practice, there are different 
opinions on the identification of malfeasance’s harmful consequences among the 
course of investigation, prosecution, and trial. Especially, there is great 
divergence in the transparency provisions. As to a sensitive case, to solve it 
by coordinating will be apt to cause judicial random and judicial disunity. 
Further more, it is unfavorable to protect the rights of criminal suspects or 
defendants. 
In this paper, based on the principle of legality, the principle of protection 
of legal interests and the principle of proportionality, we analyze the relationship 
between the harmful consequences of malfeasance and the protection of legal 
interests. More over, we clarify the concepts, forms and features of the harmful 
consequences of malfeasance. According to Criminal Law, Criminal Law 
Amendment and the relevant judicial interpretations, we practically analyze the 
general provisions of harmful consequences of malfeasance, two general crimes 
such as abuse of authority and dereliction of duty, and the harmful consequences 
of 35 special crimes. By doing that, we could make it clear how to determinate 
the property loss and casualty quantitatively or consolidated quantitatively as 
well as the scope of the investigation. By finding out the objective forms of 
bad social influence, we prove the degree of the bad influence in legal interest 
infringement, and as a result, we enumerate several special situations that cause 
significant loss of public property, country and individual interests. 
While analyzing the harmful consequences of malfeasance, and emphasizing 
on strictly following the protection of legal interests during investigation, we 
should pay attention to distinguish the violation of the general social order and 
infringement on legal interests of the criminal law, as well as use the 















situation when special crimes transform to general crimes.  
According to Criminal Law, the principle of proportionality is unfit for 
sentencing the crime in violation of the forestry law to issues timber felling 
and the environment supervising and managing dereliction of duty crime.  As 
a consequence, we advise to increase the penalty classes.  As to the defect 
of judicial interpretation of malfeasance, we advise that the standards of the 
degree of the harm should match with the penalty classes. Bring partial loss 
of expecting interests within the scope of legal interests protection, and regard 
it as the harmful consequences. Finally, in comparison with Interpretations of 
how to deal with the kind of criminal cases such as the implementation of libel 
by using  the network, this paper details the provisions of bad social influence.  
 















目  录 
 
目  录 
引  言 ......................................................................................................... 1 
第一章 渎职罪的保护法益 ...................................................................... 2 
第一节 渎职罪的法益内容 .................................................................................. 2 
一、渎职罪的概念 .......................................................................................... 2 
二、渎职罪的保护法益 ................................................................................ 2 
第二节 渎职罪危害后果与保护法益的关系 .................................................. 3 
一、危害后果是法益侵害程度标准化 .......................................................... 3 
二、危害后果是法益保护对象具体化 .......................................................... 3 
三、危害后果是法益保护范围法定化 .......................................................... 4 
第二章 渎职罪的危害后果 ...................................................................... 5 
第一节 渎职罪危害后果的概念和内容 ........................................................... 5 
一、渎职罪危害后果的概念 .......................................................................... 5 
二、渎职罪危害后果的存在形态 .................................................................. 5 
（一）物质性损失危害后果和非物质性损失危害后果 .............................. 6 
（二）可量化的危害后果和不可量化的危害后果 ...................................... 6 
（三）一般危害后果、重大危害后果和特别重大危害后果 ...................... 7 
（四）实害性危害后果和危险行为的危害后果 .......................................... 7 
三、渎职罪危害后果的表现形式 .................................................................. 8 
（一）生命损害 .............................................................................................. 8 
（二）身心健康损害 .................................................................................... 8 
（三）财产损失 .............................................................................................. 8 
（四）社会负面影响 ...................................................................................... 9 
（五）社会生活秩序紊乱 .............................................................................. 9 
（六）法益危险 .............................................................................................. 9 
第二节 渎职罪危害后果的特征 ...................................................................... 10 















二、法定性 .................................................................................................... 10 
三、多样性 .................................................................................................... 11 
四、主观过错上过失性 ................................................................................ 11 
第三节 危害后果在渎职罪认定的地位和作用 ............................................ 12 
一、渎职罪构成要件 .................................................................................... 12 
二、渎职罪量刑的影响要素 ........................................................................ 13 
第三章 渎职罪危害后果认定的一般问题 ............................................ 15 
第一节 认定危害后果应严格遵循法益保护原则 ........................................ 15 
一、充分查清“恶劣社会影响”的“恶劣性” ........................................ 15 
二、慎用兜底条款 ........................................................................................ 16 
三、严格区分违反一般社会秩序行为和侵害刑法法益的行为 ................ 17 
四、基于法益保护的一致性特别罪名可向概括罪名转化 ........................ 17 
第二节 渎职罪危害后果的时间范围的认定 ................................................ 18 
一、危害后果的计算时间点 ........................................................................ 18 
二、经济损失的计算时间范围 .................................................................... 19 
第三节 渎职罪危害后果中经济损失的认定 ................................................ 19 
一、实际财产损失 ........................................................................................ 20 
二、无法实现的债权 .................................................................................... 20 
三、立案后挽回损失的可以从轻处罚 ........................................................ 20 
第四章 滥用职权罪、玩忽职守罪的危害后果 .................................... 22 
第一节 人员伤亡 ............................................................................................... 22 
一、关于重伤、轻伤的人员数量 ................................................................ 22 
二、关于死亡人数的数量 ............................................................................ 23 
第二节 财产损失 ............................................................................................... 23 
一、要以后果发生日为基准日确定财产损失市场价值 ............................ 23 
二、多个种类财产损失的应累加计算 ........................................................ 24 
三、伤员救治费用或事故抢救费用应当合并计入财产损失的情形 ........ 24 
第三节 恶劣社会影响 ...................................................................................... 25 













目  录 
 
二、恶劣社会影响的侦查 ............................................................................ 26 
第四节 致使公共财产、国家和人民利益遭受重大损失 ........................... 26 
一、重要档案损坏或丢失 ............................................................................ 27 
二、有考古价值的地貌或环境遭到严重破坏 ............................................ 27 
三、矿产资源遭到严重破坏 ........................................................................ 27 
四、大面积违法占地、违章建筑 ................................................................ 27 
五、危害食品安全的情形 ............................................................................ 28 
六、造成多名人员失踪 ................................................................................ 29 
第五节 多个危害后果可合并的情形 ............................................................. 29 
一、同一渎职行为数个后果的 .................................................................... 29 
1．不同种类经济损失要合并计算 ........................................................... 30 
2．重伤人数可降格与轻伤合并计算 ...................................................... 30 
3．要把伤员救治费合并计入财产损失的情形 ...................................... 30 
二、多个渎职行为的后果合并 .................................................................... 30 
1．数个行为均符合追诉时效是后果可合并前提 ................................. 30 
2．触犯同一罪名的数个行为的后果 ...................................................... 30 
3．触犯不同罪名的数个行为的后果 ...................................................... 31 
第五章 特别罪名的危害后果 ................................................................ 32 
第一节 可量化的危害后果 .............................................................................. 32 
一、量化标准中存在等级差异的情形 ........................................................ 32 
二、关于《立案标准》特别罪名间接经济损失的认定 ............................ 32 
三、“精神失常”事实认定 ........................................................................ 33 
第二节 不可量化的危害后果 .......................................................................... 33 
第三节 通过渎职行为确定危害后果 ............................................................. 34 
第六章 对渎职罪危害后果立法和司法解释的几点建议 .................... 35 
第一节 渎职罪危害后果立法、司法解释上的缺陷 .................................... 35 
一、违法发放林木采伐许可证罪、环境监管失职罪的法定刑设置不符合
比例原则 ................................................................................................ 35 















三、“恶劣社会影响”与兜底条款的刑事可罚性难把握 ........................ 37 
四、追诉标准对间接损失的保护力度不够 ................................................ 37 
第二节 刑法立法和司法解释的几点建议 ..................................................... 38 
一、增加违法发放林木采伐许可证罪、环境监管失职罪的刑档 ............ 38 
二、要把预期可得利益部分纳入渎职罪的法益保护范畴 ........................ 39 
三、细化恶劣社会影响条款 ........................................................................ 39 
结  论 ....................................................................................................... 40 
参考文献 ................................................................................................... 42 

















Introduction ································································· 1 
Chapter 1 The protection of legal interests of malfeasance ········· 2 
Subchapter 1 The contents of legal interests of malfeasance ················ 2 
Section 1 The concept of malfeasance ········································ 2 
Section 2 The protection of legal interests of malfeasance ················· 3 
Subchapter 2 The relationship of malfeasance’s protection of legal 
interests and its harmful consequences ························ 3 
Section 1 The harmful consequences of malfeasance cause to standardize 
the degree of harm ··················································· 3 
Section 2 The harmful consequences of malfeasance cause to clarify the 
protection objects of legal interests ······························· 3 
Section 3 The harmful consequences cause to legalize the protection 
scope of legal interests ·············································· 4 
Chapter 2 The harmful consequences of malfeasance ··············· 5 
Subchapter 1 The concept and contents of malfeasance’s harmful 
consequences ························································ 5 
Section 1 The concept of malfeasance’s harmful consequences ··········· 5 
Section 2 The forms of malfeasance’s harmful consequences ·············· 5 
1. The material and immaterial forms of malfeasance’s harmful 
consequences ································································· 6 
2. The quantifiable and unquantifiable forms of malfeasance’s harmful 
consequences ································································· 6 
3. General, serious, and specially serious harmful consequences ·········· 7 
4. Actual damage and  dangerous behavior of harmful consequences ··· 7 
Section 3 The forms of malfeasance’s harmful consequences ·············· 8 















2.The damage to physical and psychological health ························· 8 
3. The damage to property ······················································ 8 
4. Negative effects on society ·················································· 9 
5. Chaos to the normal order of social life ···································· 9 
6. The risk of legal interests ···················································· 9 
Subchapter 2 The features of malfeasance’s harmful consequences ······ 10 
Section 1 Most of the harmful consequences have actual damage. ······· 10 
Section 2 Harmful consequences are statutory. ····························· 10 
Section 3 The diversity of harmful consequences ·························· 11 
Section 4 The subjective negligence of harmful consequences ··········· 11 
Subchapter3 The role of harmful consequences in the identification of 
malfeasance ························································ 12 
Section 1 The constitutive requirements of malfeasance··················· 13 
Section 2 The influence elements in malfeasance's sentencing ··········· 13 
Chapter 3 General issues in the identification of malfeasance’s 
harmful consequences ······································· 15 
Subchapter 1 The principle of protection of legal interests should be 
followed strictly in the identification of malfeasance’s 
harmful consequences ············································ 15 
Section 1 The state “bad social influence”should be based on fully 
investigation on badness. ·········································· 15 
Section 2 Use the transparency provisions cautiously. ····················· 16 
Section 3 Distinguish the violation of the general social order and the 
infringement on legal interests of the criminal law strictly ···· 17 
Section 4 Special crimes based on the protection of legal interestscan can 
be transformed to general crimes. ································ 17 
Subchapter 2 The identification of the time range of malfeasance’s 
harmful consequences. ··········································· 18 















Section 2 The time range of economic losses ······························· 19 
Subchapter 3 The identification of economic losses  in malfeasance’s 
harmful consequences ············································ 19 
Section 1 The actual damage to property ···································· 20 
Section 2 The creditor’s rights which is unable to realize ················· 20 
Section 3 To save the loss after prosecutions can be given a lesser 
punishment. ························································· 20 
Chapter 4 The harmful consequences of the abuse of authority and 
dereliction of duty ············································ 22 
Subchapter 1 Casualties ··························································· 22 
Section 1 On the amount of the badly wounded and the lightly wounded ·· 22 
Section 2 On the amount of the dead ········································· 23 
Subchapter 2 The damage to property ········································· 23 
Section 1 To determine the market value of the property based on the date 
results happened ···················································· 23 
Section 2 To calculate accumulatively when there are multiple property 
damage ······························································· 24 
Section 3 The expenses of the treatment of the wounded and the rescue 
expenses in big responsibility accidents shall be included in the 
property damage . ··················································· 24 
Subchapter 3 Bad social influence ·············································· 25 
Section 1 The determination of the degree of badness ····················· 25 
Section 2 The investigation of bad social influence ························ 26 
Subchapter 4 To cause significant loss of public property, country and 
individual  interests ············································· 26 
Section 1 Important files damaged or lost ··································· 27 
Section 2 Landscape of archaeological value or  environment  
destructed seriously ················································ 27 















Section 4 Illegal covers an area of large area, illegal structures ·········· 28 
Section 5 Endangering the food security situation ·························· 28 
Section 6 Multiple  persons are missing ···································· 29 
Subchapter 5 Multiple harmful consequences can be merged ············· 29 
Section 1 Several consequences of the same malfeasance ················· 30 
Section 2 To merge the  consequences of multiple malfeasance ········ 30 
Chapter 5 The harmful consequences of special crimes ············ 32 
Subchapter 1 Quantifiable harmful consequences ··························· 32 
Section 1 The situation that grade difference exists in the quantitative 
standard ······························································ 32 
Section 2 About identification of  indirect economic loss caused by 
special crimes in filing standard ·································· 33 
Section 3 Identification of “insanity” facts ·································· 33 
Subchapter 2 Unquantifiable harmful consequences ························ 33 
Subchapter 3 Determined the harmful consequences by malfeasance 
behaviors ··························································· 34 
Chapter 6 Some Suggestions on legislation and judicial interpretation 
of malfeasance’s harmful consequences ·················· 35 
Subchapter 1 Defects in legislation and judicial interpretation of  
malfeasance’s harmful consequences ·························· 35 
Section 1 The principle of proportionality is unfit for sentencing the 
crime in violation of the forestry law to issues timber felling 
and the environment supervising and managing dereliction of 
duty crime. ·························································· 35 
Section 2 The sentencing classes of the harmful consequences ruled in 
judicial interpretation do not match with the penalty classes ···· 36 
Section 3 The “bad social influence” and the degree of criminal penalty 
in transparency provisions are uncertain  ······················· 37 













Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways: 
1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library. 
2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.
